King v. Burwell
2015 WL 2473448 (2015)
Chief Justice ROBERTS [joined by Justices Kennedy, Ginsburg, Breyer, Sotomayor, and
Kagan] delivered the opinion of the Court.
The Patient Protection and Affordable Care Act adopts a series of interlocking reforms
designed to expand coverage in the individual health insurance market. First, the Act bars insurers
from taking a person’s health into account when deciding whether to sell health insurance or how
much to charge. Second, the Act generally requires each person to maintain insurance coverage or
make a payment to the Internal Revenue Service. And third, the Act gives tax credits to certain
people to make insurance more affordable.
In addition to those reforms, the Act requires the creation of an “Exchange” in each State—
basically, a marketplace that allows people to compare and purchase insurance plans. The Act
gives each State the opportunity to establish its own Exchange, but provides that the Federal
Government will establish the Exchange if the State does not.
This case is about whether the Act’s interlocking reforms apply equally in each State no
matter who establishes the State’s Exchange. Specifically, the question presented is whether the
Act’s tax credits are available in States that have a Federal Exchange.
I
A
The Patient Protection and Affordable Care Act grew out of a long history of failed health
insurance reform. In the 1990s, several States began experimenting with ways to expand people’s
access to coverage. One common approach was to impose a pair of insurance market regulations—
a “guaranteed issue” requirement, which barred insurers from denying coverage to any person
because of his health, and a “community rating” requirement, which barred insurers from charging
a person higher premiums for the same reason. Together, those requirements were designed to
ensure that anyone who wanted to buy health insurance could do so.
The guaranteed issue and community rating requirements achieved that goal, but they had
an unintended consequence: They encouraged people to wait until they got sick to buy insurance.
Why buy insurance coverage when you are healthy, if you can buy the same coverage for the same
price when you become ill? This consequence—known as “adverse selection”—led to a second:
Insurers were forced to increase premiums to account for the fact that, more and more, it was the
sick rather than the healthy who were buying insurance. And that consequence fed back into the
first: As the cost of insurance rose, even more people waited until they became ill to buy it.
This led to an economic “death spiral.” As premiums rose higher and higher, and the
number of people buying insurance sank lower and lower, insurers began to leave the market
entirely. As a result, the number of people without insurance increased dramatically.
In 1996, Massachusetts adopted the guaranteed issue and community rating requirements
and experienced similar results. But in 2006, Massachusetts added two more reforms: The
Commonwealth required individuals to buy insurance or pay a penalty, and it gave tax credits to
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certain individuals to ensure that they could afford the insurance they were required to buy. The
combination of these three reforms—insurance market regulations, a coverage mandate, and tax
credits—reduced the uninsured rate in Massachusetts to 2.6 percent, by far the lowest in the Nation.
B
The Affordable Care Act adopts a version of the three key reforms that made the
Massachusetts system successful. First, the Act adopts the guaranteed issue and community rating
requirements. … Second, the Act generally requires individuals to maintain health insurance
coverage or make a payment to the IRS. Congress recognized that, without an incentive, “many
individuals would wait to purchase health insurance until they needed care.” 42 U.S.C. §
18091(2)(I). So Congress adopted a coverage requirement to “minimize this adverse selection and
broaden the health insurance risk pool to include healthy individuals, which will lower health
insurance premiums.” Ibid. In Congress’s view, that coverage requirement was “essential to
creating effective health insurance markets.” Ibid. Congress also provided an exemption from the
coverage requirement for anyone who has to spend more than eight percent of his income on health
insurance.
Third, the Act seeks to make insurance more affordable by giving refundable tax credits to
individuals with household incomes between 100 percent and 400 percent of the federal poverty
line. § 36B. Individuals who meet the Act’s requirements may purchase insurance with the tax
credits, which are provided in advance directly to the individual’s insurer.
These three reforms are closely intertwined. As noted, Congress found that the guaranteed
issue and community rating requirements would not work without the coverage requirement. §
18091(2)(I). And the coverage requirement would not work without the tax credits. The reason is
that, without the tax credits, the cost of buying insurance would exceed eight percent of income
for a large number of individuals, which would exempt them from the coverage requirement.
Given the relationship between these three reforms, the Act provided that they should take effect
on the same day—January 1, 2014.
C
In addition to those three reforms, the Act requires the creation of an “Exchange” in each
State where people can shop for insurance, usually online. An Exchange may be created in one of
two ways. First, the Act provides that “[e]ach State shall ... establish an American Health Benefit
Exchange ... for the State.” Second, if a State nonetheless chooses not to establish its own
Exchange, the Act provides that the Secretary of Health and Human Services “shall ... establish
and operate such Exchange within the State.”
The issue in this case is whether the Act’s tax credits are available in States that have a
Federal Exchange rather than a State Exchange…
II
A
We begin with the text of Section 36B. As relevant here, Section 36B allows an individual
to receive tax credits only if the individual enrolls in an insurance plan through “an Exchange
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established by the State under [42 U.S.C. § 18031].” In other words, three things must be true:
First, the individual must enroll in an insurance plan through “an Exchange.” Second, that
Exchange must be “established by the State.” And third, that Exchange must be established “under
[42 U.S.C. § 18031].” We address each requirement in turn.
First, all parties agree that a Federal Exchange qualifies as “an Exchange” for purposes of
Section 36B…. Second, we must determine whether a Federal Exchange is “established by the
State” for purposes of Section 36B. At the outset, it might seem that a Federal Exchange cannot
fulfill this requirement. After all, the Act defines “State” to mean “each of the 50 States and the
District of Columbia”—a definition that does not include the Federal Government. But when read
in context, “with a view to [its] place in the overall statutory scheme,” the meaning of the phrase
“established by the State” is not so clear.
After telling each State to establish an Exchange, Section 18031 provides that all
Exchanges “shall make available qualified health plans to qualified individuals.” Section 18032
then defines the term “qualified individual” in part as an individual who “resides in the State that
established the Exchange.” And that’s a problem: If we give the phrase “the State that established
the Exchange” its most natural meaning, there would be no “qualified individuals” on Federal
Exchanges. But the Act clearly contemplates that there will be qualified individuals on every
Exchange. [T]he Act requires all Exchanges to “make available qualified health plans to qualified
individuals”—something an Exchange could not do if there were no such individuals. And the Act
tells the Exchange, in deciding which health plans to offer, to consider “the interests of qualified
individuals ... in the State or States in which such Exchange operates”—again, something the
Exchange could not do if qualified individuals did not exist. This problem arises repeatedly
throughout the Act.
These provisions suggest that the Act may not always use the phrase “established by the
State” in its most natural sense. Thus, the meaning of that phrase may not be as clear as it appears
when read out of context.
Third, we must determine whether a Federal Exchange is established “under [42 U.S.C. §
18031].” …
Petitioners and the dissent respond that the words “established by the State” would be
unnecessary if Congress meant to extend tax credits to both State and Federal Exchanges. But “our
preference for avoiding surplusage constructions is not absolute.” And specifically with respect to
this Act, rigorous application of the canon does not seem a particularly useful guide to a fair
construction of the statute.
The Affordable Care Act contains more than a few examples of inartful drafting. (To cite
just one, the Act creates three separate Section 1563s.) Several features of the Act’s passage
contributed to that unfortunate reality. Congress wrote key parts of the Act behind closed doors,
rather than through “the traditional legislative process.” And Congress passed much of the Act
using a complicated budgetary procedure known as “reconciliation,” which limited opportunities
for debate and amendment, and bypassed the Senate’s normal 60–vote filibuster requirement. As
a result, the Act does not reflect the type of care and deliberation that one might expect of such
significant legislation. Cf. Frankfurter, Some Reflections on the Reading of Statutes, 47 Colum.
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L. Rev. 527, 545 (1947) (describing a cartoon “in which a senator tells his colleagues ‘I admit this
new bill is too complicated to understand. We’ll just have to pass it to find out what it means.’ ”).
Anyway, we “must do our best, bearing in mind the fundamental canon of statutory
construction that the words of a statute must be read in their context and with a view to their place
in the overall statutory scheme.”
B
Given that the text is ambiguous, we must turn to the broader structure of the Act to
determine the meaning of Section 36B. “A provision that may seem ambiguous in isolation is often
clarified by the remainder of the statutory scheme ... because only one of the permissible meanings
produces a substantive effect that is compatible with the rest of the law.” Here, the statutory scheme
compels us to reject petitioners’ interpretation because it would destabilize the individual
insurance market in any State with a Federal Exchange, and likely create the very “death spirals”
that Congress designed the Act to avoid.
As discussed above, Congress based the Affordable Care Act on three major reforms: first,
the guaranteed issue and community rating requirements; second, a requirement that individuals
maintain health insurance coverage or make a payment to the IRS; and third, the tax credits for
individuals with household incomes between 100 percent and 400 percent of the federal poverty
line. In a State that establishes its own Exchange, these three reforms work together to expand
insurance coverage. The guaranteed issue and community rating requirements ensure that anyone
can buy insurance; the coverage requirement creates an incentive for people to do so before they
get sick; and the tax credits—it is hoped—make insurance more affordable. Together, those
reforms “minimize ... adverse selection and broaden the health insurance risk pool to include
healthy individuals, which will lower health insurance premiums.” 42 U.S.C. § 18091(2)(I).
Under petitioners’ reading, however, the Act would operate quite differently in a State with
a Federal Exchange. As they see it, one of the Act’s three major reforms—the tax credits—would
not apply. And a second major reform—the coverage requirement—would not apply in a
meaningful way. As explained earlier, the coverage requirement applies only when the cost of
buying health insurance (minus the amount of the tax credits) is less than eight percent of an
individual’s income. So without the tax credits, the coverage requirement would apply to fewer
individuals. And it would be a lot fewer. In 2014, approximately 87 percent of people who bought
insurance on a Federal Exchange did so with tax credits, and virtually all of those people would
become exempt. If petitioners are right, therefore, only one of the Act’s three major reforms would
apply in States with a Federal Exchange.
The combination of no tax credits and an ineffective coverage requirement could well push
a State’s individual insurance market into a death spiral. One study predicts that premiums would
increase by 47 percent and enrollment would decrease by 70 percent. Another study predicts that
premiums would increase by 35 percent and enrollment would decrease by 69 percent. And those
effects would not be limited to individuals who purchase insurance on the Exchanges. Because the
Act requires insurers to treat the entire individual market as a single risk pool, 42 U.S.C. §
18032(c)(1), premiums outside the Exchange would rise along with those inside the Exchange.
It is implausible that Congress meant the Act to operate in this manner. Congress made the
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guaranteed issue and community rating requirements applicable in every State in the Nation. But
those requirements only work when combined with the coverage requirement and the tax credits.
So it stands to reason that Congress meant for those provisions to apply in every State as well.
Petitioners respond that Congress was not worried about the effects of withholding tax
credits from States with Federal Exchanges because “Congress evidently believed it was offering
states a deal they would not refuse.” Congress may have been wrong about the States’ willingness
to establish their own Exchanges, petitioners continue, but that does not allow this Court to rewrite
the Act to fix that problem. That is particularly true, petitioners conclude, because the States likely
would have created their own Exchanges in the absence of the IRS Rule, which eliminated any
incentive that the States had to do so.
Section 18041 refutes the argument that Congress believed it was offering the States a deal
they would not refuse. That section provides that, if a State elects not to establish an Exchange,
the Secretary “shall ... establish and operate such Exchange within the State.” The whole point of
that provision is to create a federal fallback in case a State chooses not to establish its own
Exchange. Contrary to petitioners’ argument, Congress did not believe it was offering States a deal
they would not refuse—it expressly addressed what would happen if a State did refuse the deal…
D
Petitioners’ arguments about the plain meaning of Section 36B are strong. But while the
meaning of the phrase “an Exchange established by the State under [42 U.S.C. § 18031]” may
seem plain “when viewed in isolation,” such a reading turns out to be “untenable in light of [the
statute] as a whole.” In this instance, the context and structure of the Act compel us to depart from
what would otherwise be the most natural reading of the pertinent statutory phrase.
Reliance on context and structure in statutory interpretation is a “subtle business, calling
for great wariness lest what professes to be mere rendering becomes creation and attempted
interpretation of legislation becomes legislation itself.” For the reasons we have given, however,
such reliance is appropriate in this case, and leads us to conclude that Section 36B allows tax
credits for insurance purchased on any Exchange created under the Act. Those credits are
necessary for the Federal Exchanges to function like their State Exchange counterparts, and to
avoid the type of calamitous result that Congress plainly meant to avoid.
In a democracy, the power to make the law rests with those chosen by the people. Our role
is more confined—“to say what the law is.” That is easier in some cases than in others. But in
every case we must respect the role of the Legislature, and take care not to undo what it has done.
A fair reading of legislation demands a fair understanding of the legislative plan.
Congress passed the Affordable Care Act to improve health insurance markets, not to
destroy them. If at all possible, we must interpret the Act in a way that is consistent with the former,
and avoids the latter. Section 36B can fairly be read consistent with what we see as Congress’s
plan, and that is the reading we adopt.
Justice SCALIA, with whom Justice THOMAS and Justice ALITO join, dissenting.
The Court holds that when the Patient Protection and Affordable Care Act says “Exchange
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established by the State” it means “Exchange established by the State or the Federal Government.”
That is of course quite absurd, and the Court’s 21 pages of explanation make it no less so.
I
This case requires us to decide whether someone who buys insurance on an Exchange
established by the Secretary gets tax credits. You would think the answer would be obvious—so
obvious there would hardly be a need for the Supreme Court to hear a case about it. In order to
receive any money under § 36B, an individual must enroll in an insurance plan through an
“Exchange established by the State.” The Secretary of Health and Human Services is not a State.
So an Exchange established by the Secretary is not an Exchange established by the State—which
means people who buy health insurance through such an Exchange get no money under § 36B.
Words no longer have meaning if an Exchange that is not established by a State is
“established by the State.” It is hard to come up with a clearer way to limit tax credits to state
Exchanges than to use the words “established by the State.” And it is hard to come up with a reason
to include the words “by the State” other than the purpose of limiting credits to state Exchanges.
Under all the usual rules of interpretation, in short, the Government should lose this case. But
normal rules of interpretation seem always to yield to the overriding principle of the present Court:
The Affordable Care Act must be saved.
II
The Court interprets § 36B to award tax credits on both federal and state Exchanges. It
accepts that the “most natural sense” of the phrase “Exchange established by the State” is an
Exchange established by a State. (Understatement, thy name is an opinion on the Affordable Care
Act!) Yet the opinion continues, with no semblance of shame, that “it is also possible that the
phrase refers to all Exchanges—both State and Federal.” (Impossible possibility, thy name is an
opinion on the Affordable Care Act!) The Court claims that “the context and structure of the Act
compel [it] to depart from what would otherwise be the most natural reading of the pertinent
statutory phrase.”
I wholeheartedly agree with the Court that sound interpretation requires paying attention
to the whole law, not homing in on isolated words or even isolated sections. Context always
matters. Let us not forget, however, why context matters: It is a tool for understanding the terms
of the law, not an excuse for rewriting them.
Far from offering the overwhelming evidence of meaning needed to justify the Court’s
interpretation, other contextual clues undermine it at every turn. To begin with, other parts of the
Act sharply distinguish between the establishment of an Exchange by a State and the establishment
of an Exchange by the Federal Government. The States’ authority to set up Exchanges comes from
one provision, § 18031(b); the Secretary’s authority comes from an entirely different provision, §
18041(c). Funding for States to establish Exchanges comes from one part of the law, § 18031(a);
funding for the Secretary to establish Exchanges comes from an entirely different part of the law,
§ 18121. States generally run state-created Exchanges; the Secretary generally runs federally
created Exchanges. § 18041(b)-(c). And the Secretary’s authority to set up an Exchange in a State
depends upon the State’s “[f]ailure to establish [an] Exchange.” § 18041(c) (emphasis added).
Provisions such as these destroy any pretense that a federal Exchange is in some sense also
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established by a State.
Reading the rest of the Act also confirms that, as relevant here, there are only two ways to
set up an Exchange in a State: establishment by a State and establishment by the Secretary. §§
18031(b), 18041(c). So saying that an Exchange established by the Federal Government is
“established by the State” goes beyond giving words bizarre meanings; it leaves the limiting phrase
“by the State” with no operative effect at all. That is a stark violation of the elementary principle
that requires an interpreter “to give effect, if possible, to every clause and word of a statute.” In
weighing this argument, it is well to remember the difference between giving a term a meaning
that duplicates another part of the law, and giving a term no meaning at all. Lawmakers sometimes
repeat themselves—whether out of a desire to add emphasis, a sense of belt-and-suspenders
caution, or a lawyerly penchant for doublets (aid and abet, cease and desist, null and void).
Lawmakers do not, however, tend to use terms that “have no operation at all.” So while the rule
against treating a term as a redundancy is far from categorical, the rule against treating it as a
nullity is as close to absolute as interpretive principles get. The Court’s reading does not merely
give “by the State” a duplicative effect; it causes the phrase to have no effect whatever.
Making matters worse, the reader of the whole Act will come across a number of provisions
beyond § 36B that refer to the establishment of Exchanges by States. Adopting the Court’s
interpretation means nullifying the term “by the State” not just once, but again and again
throughout the Act.
Congress did not, by the way, repeat “Exchange established by the State under [§ 18031]”
by rote throughout the Act. Quite the contrary, clause after clause of the law uses a more general
term such as “Exchange” or “Exchange established under [§ 18031].” It is common sense that any
speaker who says “Exchange” some of the time, but “Exchange established by the State” the rest
of the time, probably means something by the contrast.
Equating establishment “by the State” with establishment by the Federal Government
makes nonsense of other parts of the Act. The Act requires States to ensure (on pain of losing
Medicaid funding) that any “Exchange established by the State” uses a “secure electronic
interface” to determine an individual’s eligibility for various benefits (including tax credits). How
could a State control the type of electronic interface used by a federal Exchange? The Act allows
a State to control contracting decisions made by “an Exchange established by the State.” Why
would a State get to control the contracting decisions of a federal Exchange?
Faced with overwhelming confirmation that “Exchange established by the State” means
what it looks like it means, the Court comes up with argument after feeble argument to support its
contrary interpretation. None of its tries comes close to establishing the implausible conclusion
that Congress used “by the State” to mean “by the State or not by the State.”
Roaming even farther afield from § 36B, the Court turns to the Act’s provisions about
“qualified individuals.” Qualified individuals receive favored treatment on Exchanges, although
customers who are not qualified individuals may also shop there. The Court claims that the Act
must equate federal and state establishment of Exchanges when it defines a qualified individual as
someone who (among other things) lives in the “State that established the Exchange.” Otherwise,
the Court says, there would be no qualified individuals on federal Exchanges, contradicting (for
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example) the provision requiring every Exchange to take the “ ‘interests of qualified individuals’
” into account when selecting health plans. Pure applesauce. Imagine that a university sends around
a bulletin reminding every professor to take the “interests of graduate students” into account when
setting office hours, but that some professors teach only undergraduates. Would anybody reason
that the bulletin implicitly presupposes that every professor has “graduate students,” so that
“graduate students” must really mean “graduate or undergraduate students”? Surely not. Just as
one naturally reads instructions about graduate students to be inapplicable to the extent a particular
professor has no such students, so too would one naturally read instructions about qualified
individuals to be inapplicable to the extent a particular Exchange has no such individuals. There
is no need to rewrite the term “State that established the Exchange” in the definition of “qualified
individual,” much less a need to rewrite the separate term “Exchange established by the State” in
a separate part of the Act.
The Court has not come close to presenting the compelling contextual case necessary to
justify departing from the ordinary meaning of the terms of the law. Quite the contrary, context
only underscores the outlandishness of the Court’s interpretation. Reading the Act as a whole
leaves no doubt about the matter: “Exchange established by the State” means what it looks like it
means.
III
For its next defense of the indefensible, the Court turns to the Affordable Care Act’s design
and purposes. As relevant here, the Act makes three major reforms. The guaranteed-issue and
community-rating requirements prohibit insurers from considering a customer’s health when
deciding whether to sell insurance and how much to charge, its famous individual mandate requires
everyone to maintain insurance coverage or to pay what the Act calls a “penalty,” … and its tax
credits help make insurance more affordable. The Court reasons that Congress intended these three
reforms to “work together to expand insurance coverage”; and because the first two apply in every
State, so must the third.
This reasoning suffers from no shortage of flaws. To begin with, “even the most formidable
argument concerning the statute’s purposes could not overcome the clarity [of] the statute’s text.”
Statutory design and purpose matter only to the extent they help clarify an otherwise ambiguous
provision. Could anyone maintain with a straight face that § 36B is unclear?
Having gone wrong in consulting statutory purpose at all, the Court goes wrong again in
analyzing it. The purposes of a law must be “collected chiefly from its words,” not “from extrinsic
circumstances.” Only by concentrating on the law’s terms can a judge hope to uncover the scheme
of the statute, rather than some other scheme that the judge thinks desirable. Like it or not, the
express terms of the Affordable Care Act make only two of the three reforms mentioned by the
Court applicable in States that do not establish Exchanges. It is perfectly possible for them to
operate independently of tax credits. The guaranteed-issue and community-rating requirements
continue to ensure that insurance companies treat all customers the same no matter their health,
and the individual mandate continues to encourage people to maintain coverage, lest they be
“taxed.”
The Court protests that without the tax credits, the number of people covered by the
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individual mandate shrinks, and without a broadly applicable individual mandate the guaranteedissue and community-rating requirements “would destabilize the individual insurance market.” If
true, these projections would show only that the statutory scheme contains a flaw; they would not
show that the statute means the opposite of what it says.
Compounding its errors, the Court forgets that it is no more appropriate to consider one of
a statute’s purposes in isolation than it is to consider one of its words that way. No law pursues
just one purpose at all costs, and no statutory scheme encompasses just one element. Most relevant
here, the Affordable Care Act displays a congressional preference for state participation in the
establishment of Exchanges: Each State gets the first opportunity to set up its Exchange; States
that take up the opportunity receive federal funding for “activities ... related to establishing” an
Exchange; and the Secretary may establish an Exchange in a State only as a fallback. But setting
up and running an Exchange involve significant burdens—meeting strict deadlines, implementing
requirements related to the offering of insurance plans, setting up outreach programs, and ensuring
that the Exchange is self-sustaining by 2015. A State would have much less reason to take on these
burdens if its citizens could receive tax credits no matter who establishes its Exchange. (Now that
the Internal Revenue Service has interpreted § 36B to authorize tax credits everywhere, by the
way, 34 States have failed to set up their own Exchanges.) So even if making credits available on
all Exchanges advances the goal of improving healthcare markets, it frustrates the goal of
encouraging state involvement in the implementation of the Act. This is what justifies going out
of our way to read “established by the State” to mean “established by the State or not established
by the State”?
Worst of all for the repute of today’s decision, the Court’s reasoning is largely selfdefeating. The Court predicts that making tax credits unavailable in States that do not set up their
own Exchanges would cause disastrous economic consequences there. If that is so, however,
wouldn’t one expect States to react by setting up their own Exchanges? And wouldn’t that outcome
satisfy two of the Act’s goals rather than just one: enabling the Act’s reforms to work and
promoting state involvement in the Act’s implementation? The Court protests that the very
existence of a federal fallback shows that Congress expected that some States might fail to set up
their own Exchanges. So it does. It does not show, however, that Congress expected the number
of recalcitrant States to be particularly large. The more accurate the Court’s dire economic
predictions, the smaller that number is likely to be. That reality destroys the Court’s pretense that
applying the law as written would imperil “the viability of the entire Affordable Care Act.” All in
all, the Court’s arguments about the law’s purpose and design are no more convincing than its
arguments about context.
IV
Perhaps sensing the dismal failure of its efforts to show that “established by the State”
means “established by the State or the Federal Government,” the Court tries to palm off the
pertinent statutory phrase as “inartful drafting.” This Court, however, has no free-floating power
“to rescue Congress from its drafting errors.” Only when it is patently obvious to a reasonable
reader that a drafting mistake has occurred may a court correct the mistake. The occurrence of a
misprint may be apparent from the face of the law, as it is where the Affordable Care Act “creates
three separate Section 1563s.” But the Court does not pretend that there is any such indication of
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a drafting error on the face of § 36B. The occurrence of a misprint may also be apparent because
a provision decrees an absurd result—a consequence “so monstrous, that all mankind would,
without hesitation, unite in rejecting the application.” But § 36B does not come remotely close to
satisfying that demanding standard. It is entirely plausible that tax credits were restricted to state
Exchanges deliberately—for example, in order to encourage States to establish their own
Exchanges. We therefore have no authority to dismiss the terms of the law as a drafting fumble.
V
The Court’s decision reflects the philosophy that judges should endure whatever
interpretive distortions it takes in order to correct a supposed flaw in the statutory machinery. That
philosophy ignores the American people’s decision to give Congress “[a]ll legislative Powers”
enumerated in the Constitution. Art. I, § 1. They made Congress, not this Court, responsible for
both making laws and mending them. We must always remember, therefore, that “[o]ur task is to
apply the text, not to improve upon it.”
Trying to make its judge-empowering approach seem respectful of congressional authority,
the Court asserts that its decision merely ensures that the Affordable Care Act operates the way
Congress “meant [it] to operate.” First of all, what makes the Court so sure that Congress “meant”
tax credits to be available everywhere? Our only evidence of what Congress meant comes from
the terms of the law, and those terms show beyond all question that tax credits are available only
on state Exchanges. More importantly, the Court forgets that ours is a government of laws and not
of men. That means we are governed by the terms of our laws, not by the unenacted will of our
lawmakers. “If Congress enacted into law something different from what it intended, then it should
amend the statute to conform to its intent.”
Even less defensible, if possible, is the Court’s claim that its interpretive approach is
justified because this Act “does not reflect the type of care and deliberation that one might expect
of such significant legislation.” It is not our place to judge the quality of the care and deliberation
that went into this or any other law. A law enacted by voice vote with no deliberation whatever is
fully as binding upon us as one enacted after years of study, months of committee hearings, and
weeks of debate. Much less is it our place to make everything come out right when Congress does
not do its job properly. It is up to Congress to design its laws with care, and it is up to the people
to hold them to account if they fail to carry out that responsibility.
Today’s opinion changes the usual rules of statutory interpretation for the sake of the
Affordable Care Act. That, alas, is not a novelty. In National Federation of Independent Business
v. Sebelius, 132 S.Ct. 2566, this Court revised major components of the statute in order to save
them from unconstitutionality. The Act that Congress passed provides that every individual “shall”
maintain insurance or else pay a “penalty.” This Court, however, saw that the Commerce Clause
does not authorize a federal mandate to buy health insurance. So it rewrote the mandate-cumpenalty as a tax. The Act that Congress passed also requires every State to accept an expansion of
its Medicaid program, or else risk losing all Medicaid funding. This Court, however, saw that the
Spending Clause does not authorize this coercive condition. So it rewrote the law to withhold only
the incremental funds associated with the Medicaid expansion. Having transformed two major
parts of the law, the Court today has turned its attention to a third. The Act that Congress passed
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makes tax credits available only on an “Exchange established by the State.” This Court, however,
concludes that this limitation would prevent the rest of the Act from working as well as hoped. So
it rewrites the law to make tax credits available everywhere. We should start calling this law
SCOTUScare.
Perhaps the Patient Protection and Affordable Care Act will attain the enduring status of
the Social Security Act or the Taft–Hartley Act; perhaps not. But this Court’s two decisions on the
Act will surely be remembered through the years. The somersaults of statutory interpretation they
have performed (“penalty” means tax, “further [Medicaid] payments to the State” means only
incremental Medicaid payments to the State, “established by the State” means not established by
the State) will be cited by litigants endlessly, to the confusion of honest jurisprudence. And the
cases will publish forever the discouraging truth that the Supreme Court of the United States favors
some laws over others, and is prepared to do whatever it takes to uphold and assist its favorites.
I dissent.
Questions
1. Is the majority opinion textualist, intentionalist, purposivist, or pragmatic? If the opinion’s
argument and evidence satisfy none of the three theories or methods of statutory interpretation
fully, but combine features or moves of all three theories or methods, is the combination or blend
defensible?
2. Chief Justice Roberts states, “We begin with the text of Section 36B.” Is that true? How does
his opinion actually begin and why?
3. Was the inclusion of the words “established by the State” a drafting mistake? That is, do you
think whoever wrote the statute included those words by mistake? If so, how should a court
interpret a statute that contains a drafting mistake? Justice Scalia states that “If Congress enacted
into law something different from what it intended, then it should amend the statute to conform to
its intent.” Is that a good argument?
4. Chief Justice Roberts never cites legislative history, such as debates in Congress or Committee
Reports. Why not? Do you think the legislative history would support the majority opinion or the
dissent?
5. How does Chief Justice Roberts know that the purpose of the coverage requirement and tax
credits is to prevent adverse selection?
6. Justice Scalia argues in dissent that if the majority is correct that “making tax credits unavailable
in States that do not set up their own Exchanges would cause disastrous economic consequences
there, [then] wouldn’t one expect States to react by setting up their own Exchanges? And wouldn’t
that outcome satisfy two of the Act’s goals rather than just one: enabling the Act’s reforms to work
and promoting state involvement in the Act’s implementation?” Do you agree with Justice Scalia?
7. Justice Scalia states, “Our only evidence of what Congress meant comes from the terms of the
law, and those terms show beyond all question that tax credits are available only on state
Exchanges.” Do you agree with Justice Scalia?
8. Do you agree with Justice Scalia that Chief Justice Roberts decided to interpret the Act the way
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he did because it is one of his “favorites”? What do you think motivated Roberts, a Republican
nominee, to write an opinion upholding the signature legislative achievement of a Democratic
president?
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