Regulation of Autonomous Vehicles
Law 300
Prof. Klerman
Read:

1) US Department of Transportation, “A Vision for Safety 2.0.” Attached and at
https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/13069a-
ads2.0 090617 v9a tag.pdf. You do not need to read every page carefully. You might
find the following pages particular helpful:

a. p.2.“Scope & Purpose”
b. p.4.“SAE Automation Levels”
C. pp. 18-25. “Federal and State Roles.”

2) “What’s in the AV START ACT.” Attached and at
https://medium.com/@cfmccormick/whats-in-the-av-start-act-8f91780e8f8b. If you
want, you can click on links in that document to read the draft legislation.

3) California DMV, “Autonomous Vehicles in California,” Attached and at
https://www.dmv.ca.gov/portal/dmv/detail/vr/autonomous/bkgd. | encourage you to click
on links on that page to understand some of the details.

In thinking about the regulation of autonomous vehicles, please keep in mind that if there is an
accident and persons or property are injured, existing tort law is likely to hold someone liable. If
the driver was negligent, ordinary principles for holding drivers liable are likely to apply. If the
vehicle had a design flaw that caused the accident, the manufacturer is likely to be held liable
under product liability law. Of course, the details of liability are still being worked out, but the
basic rules of liability will almost certainly apply to autonomous vehicles.

Everyone should think about the following questions:

1) Does the current regulatory approach seem sensible? What seems good about it? What
would you change?
2) Do you think Congress should pass legislation, such as the AV START Act?

Written answers to these two questions are mandatory for Groups 5-8. Written answers are
optional for everyone else.

For extra credit, research the laws and regulations of one state other than California, write a short
summary of those regulations, discuss how they differ from California’s, and whether you think
they are good or bad. For information on state regulations, a good place to start is
http://www.ncsl.org/research/transportation/autonomous-vehicles-self-driving-vehicles-enacted-
legislation.aspx. Arizona, Texas, Florida, and Pennsylvania would be good states to

research. For extra, extra credit, put together a short PowerPoint presentation on regulation of
autonomous vehicles in one of those 4 states and email it to me and the TAs by 10:30AM
Monday morning. If I think it’s especially good, I’1l give you the opportunity to present your
work to the class on Monday.
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CONCLUSION

Public trust and confidence in the evolution of ADSs has the potential to advance or inhibit the
testing and deployment of ADSs on public roadways. NHTSA is committed to supporting the safety
of these emerging and evolutionary technological advancements, which have the potential to
significantly improve roadway safety. The Voluntary Guidance, highlighting the 12 priority safety
elements, and its associated Voluntary Safety Self-Assessment offer public reassurance that safety
remains NHTSA's top priority. The States’ Best Practices section reinforces NHTSA's willingness to
assist States with the challenges they face regarding ADSs how and in the pivotal years ahead.

This document will be updated periodically to reflect advances in technology, increased presence
of ADSs on public roadways, and any regulatory action or statutory changes that could occur

at both the Federal and State levels. In the meantime, the information provided herein serves

to aid industry as it moves forward with testing and deploying ADSs and States with drafting
legislation and developing plans and policies regarding ADSs. NHTSA encourages collaboration
and communication between Federal, State, and local governments and the private sector as the
technology evolves, and the Agency will continue to coordinate dialogue among all stakeholders.
Collaboration is essential as our Nation embraces the many technological developments affecting
our public roadways. Together, we can use lessons learned to make any necessary course
corrections, to prevent or mitigate unintended consequences or safety risks, and to positively
transform American mobility safely and efficiently.

RESOURCES

A central repository of associated references to this and other
NHTSA ADS resources will be maintained at
www.nhtsa.gov/technology-innovation/automated-vehicles.

This includes an informational resource to support manufacturers and other
entities interested in requesting regulatory action from NHTSA.
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ENDNOTES

NHTSA acknowledges that Privacy and Ethical Considerations are also important
elements for entities to deliberate. See www.nhtsa.gov/AVforindustry for
NHTSA's approach on each. 1

NHTSA completed the Paperwork Reduction Act (PRA) process and received

clearance from the Office of Management and Budget (OMB) on the Federal

Automated Vehicles Policy Voluntary Guidance’s information collection through

August 31, 2018, 81 FR 65709. However, pursuant to PRA, NHTSA is again

seeking public comment on an updated Information Collection Request (ICR)

that covers the information included in Automated Driving Systems: A Vision for

Safety. The ICR identified in this document will not be effective until the ICR 12
process is completed.

SAE International J3016, International Taxonomy and Definitions for Terms
Related to Driving Automation Systems for On-Road Motor Vehicles (J3016:Sept
2016).

See, e.g,, 49 U.S.C. §§ 30102(a)(8), 30116, 30120.
Parts of this Voluntary Guidance could be applied to any form of ADS.

The National Traffic and Motor Vehicle Safety Act, as amended (“Safety Act”), 49
U.S.C. 30101 et seq., provides the basis and framework for NHTSA's enforcement
authority over motor vehicle and motor vehicle equipment defects and non-
compliances with Federal Motor Vehicle Safety Standards (FMVSS).

13

Under ISO 26262 (Road Vehicles: Functional Safety), functional safety refers to 14
the absence of unreasonable safety risks in cases of electrical and electronic
failures.

For example, the U.S. Department of Defense standard practice on system
safety, MIL-STD-882E. 11 May 2012. Available at www.system-safety.org/
Documents/MIL-STD-882E.pdf.

15
See Van Eikema Hommes, Q.D. (2016, June). Assessment of Safety Standards

for Automotive Electronic Control Systems. (Report No. Dot HS 812 285).

Washington, DC: National Highway Traffic Safety Administration. Available at
ntl.bts.gov/lib/59000/59300/59359/812285_ElectronicsReliabilityReport.pdf.

“Minimal risk condition” means low-risk operating condition that an automated 16
driving system automatically resorts to either when a system fails or when

the human driver fails to respond appropriately to a request to take over the

dynamic driving task. See SAE International J3016, International Taxonomy

and Definitions for Terms Related to Driving Automation Systems for On-Road
Motor Vehicles (J3016:Sept2016).

“Fallback ready user” means the user of a vehicle equipped with an engaged
ADS feature who is able to operate the vehicle and is receptive to ADS-issued
requests to intervene and to evident dynamic driving task (DDT) performance-
relevant system failures in the vehicle compelling him or her to perform the DDT
fallback. See SAE International J3016, International Taxonomy and Definitions
for Terms Related to Driving Automation Systems for On-Road Motor Vehicles
(J3016:Sept2016).

See Automated Vehicle Research for Enhanced Safety: Final Report.

Collision Avoidance Metrics Partnership, Automated Vehicle Research
Consortium. June 2016. DTNH22-050H-01277. The report includes detailed
functional descriptions for on-road driving automation levels and identifies
potential objective test methods that could be used as a framework for
evaluating emerging and future driving automation features. Available at
www.noticeandcomment.com/Automated-Vehicle-Research-for-Enhanced-
Safety-Final-Report-fn-459371.aspx.

See Nowakowski, C., et al., Development of California Regulations to Govern
the Testing and Operation of Automated Driving Systems, California PATH
Program, University of California, Berkeley, Nov. 14, 2014, pg. 10. Available at
http://docs.trb.org/prp/15-2269.pdf.

California Partners for Advanced Transit and Highways (PATH) is a
multidisciplinary research and development program of the University of
California, Berkeley, with staff, faculty, and students from universities worldwide
and cooperative projects with private industry, State and local agencies, and
nonprofit institutions. See www.path.berkeley.edu.

Id., pgs. 10-11. California PATH's work described minimum behavioral
competencies for automated vehicles as "necessary, but by no means sufficient,
capabilities for public operation.” Id. The document'’s full peer review is available
at www.nspe.org/sites/default/files/resources/pdfs/Peer-Review-Report-
IntgratedV?2.pdf.

See Rau, P, Yanagisawa, M., and Najm, W. G., Target Crash Population of
Automated Vehicles, available at www-esv.nhtsa.dot.gov/Proceedings/24/files/
Session 21 Written.pdf.

AUTOMATED DRIVING SYSTEMS 2.0: A VISION FOR SAFETY


http://www.nhtsa.gov/AVforIndustry
http://www.system-safety.org/Documents/MIL-STD-882E.pdf
http://www.system-safety.org/Documents/MIL-STD-882E.pdf
http://ntl.bts.gov/lib/59000/59300/59359/812285_ElectronicsReliabilityReport.pdf
http://www.noticeandcomment.com/Automated-Vehicle-Research-for-Enhanced-Safety-Final-Report-fn-459371.aspx
http://www.noticeandcomment.com/Automated-Vehicle-Research-for-Enhanced-Safety-Final-Report-fn-459371.aspx
http://docs.trb.org/prp/15-2269.pdf
http://www.path.berkeley.edu
http://www.nspe.org/sites/default/files/resources/pdfs/Peer-Review-Report-IntgratedV2.pdf
http://www.nspe.org/sites/default/files/resources/pdfs/Peer-Review-Report-IntgratedV2.pdf
https://www-esv.nhtsa.dot.gov/Proceedings/24/files/Session%2021%20Written.pdf
https://www-esv.nhtsa.dot.gov/Proceedings/24/files/Session%2021%20Written.pdf

17

18

19

20

21
22

23

24

25

26

27
28

See Najm, W. G., Smith, J. D., and Yanagisawa, M., "Pre-Crash Scenario Typology
for Crash Avoidance Research,” DOT HS 810 767, April 2007. Available at
www.nhtsa.gov/gy-Final_PDF_Version_5-2-07.pdf.

Available at http://ntl.bts.gov/lib/55000/55400/55443/
AVBenefitFrameworkFinalReport082615_Coverl.pdf.

Entities are encouraged to seek technical and engineering advice from members 29
of the disabled community and otherwise engage with that community to

develop designs informed by its needs and experiences.

Entities should insist that their suppliers build into their equipment robust 30
cybersecurity features. Entities should also address cybersecurity, but they

should not wait to receive equipment from a supplier before doing so.

www.nist.gov/cyberframework.

An Information Sharing and Analysis Center (ISAC) is a trusted, sector specific
entity that can provide a 24-hour-per-day 7-day-per-week secure operating
capability that establishes the coordination, information sharing, and
intelligence requirements for dealing with cybersecurity incidents, threats, and
vulnerabilities. See McCarthy, C., Harnett, K., Carter, A., and Hatipoglu, C. (2014,
October). Assessment of the information sharing and analysis center model
(Report No. DOT HS 812 076). Washington, DC: National Highway Traffic Safety
Administration.

31

32

The tools to demonstrate such due care need not be limited to physical testing 33

but also could include virtual tests with vehicle and human body models.

In 2003, as part of a voluntary agreement on crash compatibility, the Alliance of
Automobile Manufacturers agreed to a geometric compatibility commitment
which would provide for alignment of primary energy absorbing structures
among vehicles. The European Union recently introduced a new frontal

crash test that also requires geometric load distribution similar to the Alliance
voluntary agreement.

The collection, recording, storage, auditing, and deconstruction of data
recorded by an entity must be in strict accordance with the entity’s consumer
privacy and security agreements and notices, as well as any applicable legal
requirements.

34

See 49 CFR Part 563, Event Data Recorders. Available at www.gpo.gov/fdsys/ 35

pkg/CFR-2016-title49-vol6/xml/CFR-2016-title49-vol6-part563.xml.
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Not applicable to ADS testing.

The training and education programs recommended here are intended to
complement and augment driver training and education programs run by States
that retain the primary responsibility for training, testing, and licensing human
drivers.

Such training and education programs for employees, dealers, distributors, and
consumers may be administered by an entity other than the direct employer,
manufacturer, or other applicable entity.

Traffic laws vary from State to State (and even city to city); ADSs should be able
to follow all laws that apply to the applicable operational design domain. This
includes speed limits, traffic control devices, one-way streets, access restrictions
(crosswalks, bike lanes), U-turns, right-on-red situations, metering ramps, and
other traffic circumstances and situations.

Future updates to AAMVA's guide may integrate commercial vehicle ADS
operational aspects brought forth by the Commercial Vehicle Safety Alliance
(CVSA).

AASHTO is an international leader in setting technical standards for all phases of
highway system development. Standards are issued for design, construction of
highways and bridges, materials, and many other technical areas.

See www.transportation.org/home/organization/.

NHTSA does not expressly regulate motor vehicle (or motor vehicle equipment)
in-use performance after first sale. However, because the FMVSSs apply to the
vehicle or equipment when first manufactured and because taking a vehicle

or piece of equipment out of compliance with an applicable standard can be a
violation of the Safety Act, the influence of the FMVSSs extends throughout the
life of the vehicle even if NHTSA is not directly regulating it. At the same time,
States have the authority to regulate a vehicle's in-use performance (through
safety inspection laws), but as the text here states, State regulations cannot
conflict with applicable FMVSSs. Additionally, NHTSA continues to have broad
enforcement authority to evaluate and address safety risks as they arise.

AAMVA experts recommended a minimum insurance requirement of $5 million;
however, that is subject to State considerations.

Some vehicles may be capable of being entirely “"driven” either by the vehicle
itself or by a human driver. For such dual-capable vehicles, the States would
have jurisdiction to regulate (license, etc.) the human driver.
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