The Freedom of Speech
The First Amendment of the U.S. Constitution (ratified 1791)
Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances.
Blackstone’s Commentaries (1769)
[L]ibels … are malicious defamations of any person, and especially a magistrate, made public by
either printing, writing, signs, or pictures, in order to provoke him to wrath, or expose him to
public hatred, contempt, and ridicule. The direct tendency of these libels is the breach of the
public peace, by stirring up the objects of them to revenge, and perhaps to bloodshed. … [I]t is
immaterial with respect to the essence of a libel, whether the matter of it be true or false; since
the provocation, and not the falsity, is the thing to be punished criminally: though, doubtless, the
falsehood of it may aggravate its guilt, and enhance its punishment…
In this, and the other instances which we have lately considered, where blasphemous, immoral,
treasonable, schismatical, seditious, or scandalous libels are punished by the English law, some
with a greater, others with a less degree of severity; the liberty of the press, properly understood,
is by no means infringed or violated. The liberty of the press is indeed essential to the nature of a
free state: but this consists in laying no previous restraints upon publications, and not in freedom
from censure for criminal matter when published. Every freeman has an undoubted right to lay
what sentiments he pleases before the public: to forbid this, is to destroy the freedom of the
press: but if he publishes what is improper, mischievous, or illegal, he must take the consequence
of his own temerity. To subject the press to the restrictive power of a licenser, as was formerly
done, both before and since the revolution [that is, the Glorious Revolution of 1688], is to subject
all freedom of sentiment to the prejudices of one man, and make him the arbitrary and infallible
judge of all controverted points in learning, religion, and government. But to punish (as the law
does at present) any dangerous or offensive writings, which, when published, shall on a fair and
impartial trial be adjudged of a pernicious tendency, is necessary for the preservation of peace
and good order, of government and religion, the only solid foundations of civil liberty. Thus the
will of individuals is still left free; the abuse only of that free will is the object of legal
punishment. Neither is any restraint hereby laid upon freedom of thought or enquiry: liberty of
private sentiment is still left; the disseminating, or making public, of bad sentiments, destructive
of the ends of society, is the crime which society corrects. A man (says a fine writer on this
subject) may be allowed to keep poisons in his closet, but not publicly to vend them as cordials.
And to this we may add, that the only plausible argument heretofore used for restraining the just
freedom of the press, "that it was necessary to prevent the daily abuse of it," will entirely lose its
force, when it is shewn (by a seasonable exertion of the laws) that the press cannot be abused to
any bad purpose, without incurring a suitable punishment…
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New York Times v Sullivan, 84 S.Ct. 710 (1964)
Mr. Justice BRENNAN delivered the opinion of the Court.
We are required in this case to determine for the first time the extent to which the constitutional
protections for speech and press limit a State’s power to award damages in a libel action brought
by a public official against critics of his official conduct.
Respondent L. B. Sullivan is one of the three elected Commissioners of the City of Montgomery,
Alabama. He testified that he was ‘Commissioner of Public Affairs and the duties are supervision
of the Police Department, Fire Department, Department of Cemetery and Department of Scales.’
He brought this civil libel action against the four individual petitioners, who are Negroes and
Alabama clergymen, and against petitioner the New York Times Company, a New York
corporation which publishes the New York Times, a daily newspaper. A jury in the Circuit Court
of Montgomery County awarded him damages of $500,000, the full amount claimed, against all
the petitioners, and the Supreme Court of Alabama affirmed.
Respondent’s complaint alleged that he had been libeled by statements in a full-page advertisement
that was carried in the New York Times on March 29, 1960. Entitled ‘Heed Their Rising Voices,’
the advertisement began by stating that ‘As the whole world knows by now, thousands of Southern
Negro students are engaged in widespread non-violent demonstrations in positive affirmation of
the right to live in human dignity as guaranteed by the U.S. Constitution and the Bill of Rights.’ It
went on to charge that ‘in their efforts to uphold these guarantees, they are being met by an
unprecedented wave of terror by those who would deny and negate that document which the whole
world looks upon as setting the pattern for modern freedom. * * *’ Succeeding paragraphs
purported to illustrate the ‘wave of terror’ by describing certain alleged events. The text concluded
with an appeal for funds for three purposes: support of the student movement, ‘the struggle for the
right-to-vote,’ and the legal defense of Dr. Martin Luther King, Jr., leader of the movement, against
a perjury indictment then pending in Montgomery.
Of the 10 paragraphs of text in the advertisement, the third and a portion of the sixth were the basis
of respondent’s claim of libel. They read as follows:
Third paragraph:
‘In Montgomery, Alabama, after students sang ‘My Country, ‘Tis of Thee’ on the State
Capitol steps, their leaders were expelled from school, and truckloads of police armed with
shotguns and tear-gas ringed the Alabama State College Campus. When the entire student
body protested to state authorities by refusing to re-register, their dining hall was padlocked
in an attempt to starve them into submission.’
Sixth paragraph:
‘Again and again the Southern violators have answered Dr. King’s peaceful protests with
intimidation and violence. They have bombed his home almost killing his wife and child.
They have assaulted his person. They have arrested him seven times—for ‘speeding,’
‘loitering’ and similar ‘offenses.’ And now they have charged him with ‘perjury’—a felony
under which they could imprison him for ten years. * * *‘
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Although neither of these statements mentions respondent by name, he contended that the word
‘police’ in the third paragraph referred to him as the Montgomery Commissioner who supervised
the Police Department, so that he was being accused [the actions against Dr. King and other civil
rights activists described above.]
It is uncontroverted that some of the statements contained in the two paragraphs were not accurate
descriptions of events which occurred in Montgomery. Although Negro students staged a
demonstration on the State Capital steps, they sang the National Anthem and not ‘My Country,
‘Tis of Thee.’ Although nine students were expelled by the State Board of Education, this was not
for leading the demonstration at the Capitol, but for demanding service at a lunch counter in the
Montgomery County Courthouse on another day. Not the entire student body, but most of it, had
protested the expulsion, not by refusing to register, but by boycotting classes on a single day;
virtually all the students did register for the ensuing semester. The campus dining hall was not
padlocked on any occasion, and the only students who may have been barred from eating there
were the few who had neither signed a preregistration application nor requested temporary meal
tickets. Although the police were deployed near the campus in large numbers on three occasions,
they did not at any time ‘ring’ the campus, and they were not called to the campus in connection
with the demonstration on the State Capitol steps, as the third paragraph implied. Dr. King had not
been arrested seven times, but only four; and although he claimed to have been assaulted some
years earlier in connection with his arrest for loitering outside a courtroom, one of the officers who
made the arrest denied that there was such an assault.
On the premise that the charges in the sixth paragraph could be read as referring to him, respondent
was allowed to prove that he had not participated in the events described. Although Dr. King’s
home had in fact been bombed twice when his wife and child were there, both of these occasions
antedated respondent’s tenure as Commissioner, and the police were not only not implicated in the
bombings, but had made every effort to apprehend those who were. Three of Dr. King’s four arrests
took place before respondent became Commissioner. Although Dr. King had in fact been indicted
(he was subsequently acquitted) on two counts of perjury, each of which carried a possible fiveyear sentence, respondent had nothing to do with procuring the indictment.
[The jury found for the plaintiffs, and the verdict was upheld on appeal to the Alabama Supreme
Court.]

II.
Under Alabama law as applied in this case, a publication is ‘libelous per se’ if the words ‘tend to
injure a person * * * in his reputation’ or to ‘bring (him) into public contempt’. [The plaintiff does
not have to prove that the defendant’s statement was false. Instead, the plaintiff prevails unless
the defendant proves that the statements alleged to be libelous were true.]
The question before us is whether this rule of liability, as applied to an action brought by a public
official against critics of his official conduct, abridges the freedom of speech and of the press that
is guaranteed by the First and Fourteenth Amendments.
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Respondent relies heavily, as did the Alabama courts, on statements of this Court to the effect that
the Constitution does not protect libelous publications. Those statements do not foreclose our
inquiry here. None of the cases sustained the use of libel laws to impose sanctions upon expression
critical of the official conduct of public officials. The dictum in Pennekamp v. Florida, 328 U.S.
331, 348—349, 66 S.Ct. 1029, 1038, 90 L.Ed. 1295, that ‘when the statements amount to
defamation, a judge has such remedy in damages for libel as do other public servants,’ implied no
view as to what remedy might constitutionally be afforded to public officials. In Beauharnais v.
Illinois, 343 U.S. 250, 72 S.Ct. 725, 96 L.Ed. 919, the Court sustained an Illinois criminal libel
statute as applied to a publication held to be both defamatory of a racial group and ‘liable to cause
violence and disorder.’ But the Court was careful to note that it ‘retains and exercises authority to
nullify action which encroaches on freedom of utterance under the guise of punishing libel’; for
‘public men, are, as it were, public property,’ and ‘discussion cannot be denied and the right, as
well as the duty, of criticism must not be stifled.’ Id., at 263—264, 72 S.Ct. at 734, 96 L.Ed. 919
and n. 18. In the only previous case that did present the question of constitutional limitations upon
the power to award damages for libel of a public official, the Court was equally divided and the
question was not decided. Schenectady Union Pub. Co. v. Sweeney, 316 U.S. 642, 62 S.Ct. 1031,
86 L.Ed. 1727. In deciding the question now, we are compelled by neither precedent nor policy to
give any more weight to the epithet ‘libel’ than we have to other ‘mere labels’ of state law.
N.A.A.C.P. v. Button, 371 U.S. 415, 429, 83 S.Ct. 328, 9 L.Ed.2d 405. Like insurrection,7
contempt, advocacy of unlawful acts, breach of the peace, obscenity, solicitation of legal business,
and the various other formulae for the repression of expression that have been challenged in this
Court, libel can claim no talismanic immunity from constitutional limitations. It must be measured
by standards that satisfy the First Amendment.
The general proposition that freedom of expression upon public questions is secured by the First
Amendment has long been settled by our decisions. The constitutional safeguard, we have said,
‘was fashioned to assure unfettered interchange of ideas for the bringing about of political and
social changes desired by the people.’ Roth v. United States, 354 U.S. 476, 484, 77 S.Ct. 1304,
1308, 1 L.Ed.2d 1498. ‘The maintenance of the opportunity for free political discussion to the end
that government may be responsive to the will of the people and that changes may be obtained by
lawful means, an opportunity essential to the security of the Republic, is a fundamental principle
of our constitutional system.’ Stromberg v. California, 283 U.S. 359, 369, 51 S.Ct. 532, 536, 75
L.Ed. 1117. ‘(I)t is a prized American privilege to speak one’s mind, although not always with
perfect good taste, on all public institutions,’ Bridges v. California, 314 U.S. 252, 270, 62 S.Ct.
190, 197, 86 L.Ed. 192, and this opportunity is to be afforded for ‘vigorous advocacy’ no less than
‘abstract discussion.’ N.A.A.C.P. v. Button, 371 U.S. 415, 429, 83 S.Ct. 328, 9 L.Ed.2d 405. The
First Amendment, said Judge Learned Hand, ‘presupposes that right conclusions are more likely
to be gathered out of a multitude of tongues, than through any kind of authoritative selection. To
many this is, and always will be, folly; but we have staked upon it our all.’ United States v.
Associated Press, 52 F.Supp. 362, 372 (D.C.S.D.N.Y.1943). Mr. Justice Brandeis, in his
concurring opinion in Whitney v. California, 274 U.S. 357, 375—376, 47 S.Ct. 641, 648, 71 L.Ed.
1095, gave the principle its classic formulation:
‘Those who won our independence believed * * * that public discussion is a
political duty; and that this should be a fundamental principle of the American
government. They recognized the risks to which all human institutions are subject.
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But they knew that order cannot be secured merely through fear of punishment
for its infraction; that it is hazardous to discourage thought, hope and imagination;
that fear breeds repression; that repression breeds hate; that hate menaces stable
government; that the path of safety lies in the opportunity to discuss freely
supposed grievances and proposed remedies; and that the fitting remedy for evil
counsels is good ones. Believing in the power of reason as applied through public
discussion, they eschewed silence coerced by law—the argument of force in its
worst form. Recognizing the occasional tyrannies of governing majorities, they
amended the Constitution so that free speech and assembly should be guaranteed.’
Thus we consider this case against the background of a profound national commitment to the
principle that debate on public issues should be uninhibited, robust, and wide-open, and that it may
well include vehement, caustic, and sometimes unpleasantly sharp attacks on government and
public officials. See Terminiello v. Chicago, 337 U.S. 1, 4, 69 S.Ct. 894, 93 L.Ed. 1131; De Jonge
v. Oregon, 299 U.S. 353, 365, 57 S.Ct. 255, 81 L.Ed. 278. The present advertisement, as an
expression of grievance and protest on one of the major public issues of our time, would seem
clearly to qualify for the constitutional protection. The question is whether it forfeits that protection
by the falsity of some of its factual statements and by its alleged defamation of respondent.
Authoritative interpretations of the First Amendment guarantees have consistently refused to
recognize an exception for any test of truth—whether administered by judges, juries, or
administrative officials—and especially one that puts the burden of proving truth on the speaker.
Cf. Speiser v. Randall, 357 U.S. 513, 525—526, 78 S.Ct. 1332, 2 L.Ed.2d 1460. The constitutional
protection does not turn upon ‘the truth, popularity, or social utility of the ideas and beliefs which
are offered.’ N.A.A.C.P. v. Button, 371 U.S. 415, 445, 83 S.Ct. 328, 344, 9 L.Ed.2d 405. As
Madison said, ‘Some degree of abuse is inseparable from the proper use of every thing; and in no
instance is this more true than in that of the press.’ 4 Elliot’s Debates on the Federal Constitution
(1876), p. 571. In Cantwell v. Connecticut, 310 U.S. 296, 310, 60 S.Ct. 900, 906, 84 L.Ed. 1213,
the Court declared:
‘In the realm of religious faith, and in that of political belief, sharp differences
arise. In both fields the tenets of one man may seem the rankest error to his
neighbor. To persuade others to his own point of view, the pleader, as we know,
at times, resorts to exaggeration, to vilification of men who have been, or are,
prominent in church or state, and even to false statement. But the people of this
nation have ordained in the light of history, that, in spite of the probability of
excesses and abuses, these liberties are, in the long view, essential to enlightened
opinion and right conduct on the part of the citizens of a democracy.’
That erroneous statement is inevitable in free debate, and that it must be protected if the freedoms
of expression are to have the ‘breathing space’ that they ‘need * * * to survive,’ N.A.A.C.P. v.
Button, 371 U.S. 415, 433, 83 S.Ct. 328, 338, 9 L.Ed.2d 405, was also recognized by the Court of
Appeals for the District of Columbia Circuit in Sweeney v. Patterson, 76 U.S.App.D.C. 23, 24,
128 F.2d 457, 458 (1942), cert. denied, 317 U.S. 678, 63 S.Ct. 160, 87 L.Ed. 544. …
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If neither factual error nor defamatory content suffices to remove the constitutional shield from
criticism of official conduct, the combination of the two elements is no less inadequate. This is the
lesson to be drawn from the great controversy over the Sedition Act of 1798, 1 Stat. 596, which
first crystallized a national awareness of the central meaning of the First Amendment. See Levy,
Legacy of Suppression (1960), at 258 et seq.; Smith, Freedom’s Fetters (1956), at 426, 431 and
passim. That statute made it a crime, punishable by a $5,000 fine and five years in prison, ‘if any
person shall write, print, utter or publish * * * any false, scandalous and malicious writing or
writings against the government of the United States, or either house of the Congress * * *, or the
President * * *, with intent to defame * * * or to bring them, or either of them, into contempt or
disrepute; or to excite against them, or either or any of them, the hatred of the good people of the
United States.’ The Act allowed the defendant the defense of truth, and provided that the jury were
to be judges both of the law and the facts. Despite these qualifications, the Act was vigorously
condemned as unconstitutional in an attack joined in by Jefferson and Madison. In the famous
Virginia Resolutions of 1798, the General Assembly of Virginia resolved that it
‘doth particularly protest against the palpable and alarming infractions of the Constitution,
in the two late cases of the ‘Alien and Sedition Acts,’ passed at the last session of Congress
* * *. (The Sedition Act) exercises * * * a power not delegated by the Constitution, but, on
the contrary, expressly and positively forbidden by one of the amendments thereto—a
power which, more than any other, ought to produce universal alarm, because it is levelled
against the right of freely examining public characters and measures, and of free
communication among the people thereon, which has ever been justly deemed the only
effectual guardian of every other right.’ 4 Elliot’s Debates, supra, pp. 553—554.
….Although the Sedition Act was never tested in this Court, the attack upon its validity has carried
the day in the court of history. Fines levied in its prosecution were repaid by Act of Congress on
the ground that it was unconstitutional. See, e.g., Act of July 4, 1840, c. 45, 6 Stat. 802,
accompanied by H.R.Rep.No. 86, 26th Cong., 1st Sess. (1840). Calhoun, reporting to the Senate
on February 4, 1836, assumed that its invalidity was a matter ‘which no one now doubts.’ Report
with Senate bill No. 122, 24th Cong., 1st Sess., p. 3. Jefferson, as President, pardoned those who
had been convicted and sentenced under the Act …
The state rule of law is not saved by its allowance of the defense of truth. … A rule compelling
the critic of official conduct to guarantee the truth of all his factual assertions—and to do so on
pain of libel judgments virtually unlimited in amount—leads to a comparable ‘self-censorship.’
Allowance of the defense of truth, with the burden of proving it on the defendant, does not mean
that only false speech will be deterred. Even courts accepting this defense as an adequate safeguard
have recognized the difficulties of adducing legal proofs that the alleged libel was true in all its
factual particulars. See, e.g., Post Publishing Co. v. Hallam, 59 F. 530, 540 (C.A.6th Cir. 1893);
see also Noel, Defamation of Public Officers and Candidates, 49 Col.L.Rev. 875, 892 (1949).
Under such a rule, would-be critics of official conduct may be deterred from voicing their criticism,
even though it is believed to be true and even though it is in fact true, because of doubt whether it
can be proved in court or fear of the expense of having to do so. They tend to make only statements
which ‘steer far wider of the unlawful zone.’ Speiser v. Randall, supra, 357 U.S., at 526, 78 S.Ct.
at 1342, 2 L.Ed.2d 1460.
The constitutional guarantees require, we think, a federal rule that prohibits a public official from
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recovering damages for a defamatory falsehood relating to his official conduct unless he proves
that the statement was made with ‘actual malice’—that is, with knowledge that it was false or with
reckless disregard of whether it was false or not. An oft-cited statement of a like rule, which has
been adopted by a number of state courts, is found in the Kansas case of Coleman v. MacLennan,
78 Kan. 711, 98 P. 281 (1908).

III.
The judgment of the Supreme Court of Alabama is reversed and the case is remanded to that court
for further proceedings not inconsistent with this opinion.
Reversed and remanded.
[Justices Black, Douglas, and Goldberg concurred. In their view, there can be no punishment of
those who criticize public officials, even if “actual malice” were shown.]
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Miller v California, 93 S. Ct. 2607 (1973)
Mr. Chief Justice BURGER delivered the opinion of the Court.
Appellant conducted a mass mailing campaign to advertise the sale of illustrated books,
euphemistically called ‘adult’ material. The brochures advertise four books entitled ‘Intercourse,’
‘Man-Woman,’ ‘Sex Orgies Illustrated,’ and ‘An Illustrated History of Pornography,’ and a film
entitled ‘Marital Intercourse.’ While the brochures contain some descriptive printed material,
primarily they consist of pictures and drawings very explicitly depicting men and women in groups
of two or more engaging in a variety of sexual activities, with genitals often prominently displayed.

I
This case involves the application of a State’s criminal obscenity statute to a situation in which
sexually explicit materials have been thrust by aggressive sales action upon unwilling recipients
who had in no way indicated any desire to receive such materials. This Court has recognized that
the States have a legitimate interest in prohibiting dissemination or exhibition of obscene material
when the mode of dissemination carries with it a significant danger of offending the sensibilities
of unwilling recipients or of exposure to juveniles. Stanley v. Georgia, 394 U.S. 557, 567, 89 S.Ct.
1243, 1249, 22 L.Ed.2d 542 (1969); Ginsberg v. New York, 390 U.S. 629, 637—643, 88 S.Ct.
1274, 1279—1282, 20 L.Ed.2d 195 (1968); Interstate Circuit, Inc. v. Dallas, supra, 390 U.S., at
690, 88 S.Ct., at 1306; Redrup v. New York, 386 U.S. 767, 769, 87 S.Ct., 1414, 1415, 18 L.Ed.2d
515 (1967); Jacobellis v. Ohio, 378 U.S. 184, 195, 84 S.Ct. 1676, 1682, 12 L.Ed.2d 793 (1964).
See Rabe v. Washington, 405 U.S. 313, 317, 92 S.Ct. 993, 995, 31 L.Ed.2d 258 (1972) (Burger,
C.J., concurring); United States v. Reidel, 402 U.S. 351, 360—362, 91 S.Ct. 1410, 1414—1415,
28 L.Ed.2d 813 (1971) (opinion of Marshall, J.); Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495,
502, 72 S.Ct. 777, 780, 96 L.Ed. 1098 (1952); Breard v. Alexandria, 341 U.S. 622, 644—645, 71
S.Ct. 920, 933—934, 95 L.Ed. 1233 (1951); Kovacs v. Cooper, 336 U.S. 77, 88—89, 69 S.Ct. 448,
454, 93 L.Ed. 513 (1949); Prince v. Massachusetts, 321 U.S. 158, 169—170, 64 S.Ct. 438, 443—
444, 88 L.Ed. 645 (1944). Cf. Butler v. Michigan, 352 U.S. 380, 382—383, 77 S.Ct. 524, 525, 1
L.Ed.2d 412 (1957); Public Utilities Comm’n v. Pollak, 343 U.S. 451, 464—465, 72 S.Ct. 813,
821—822, 96 L.Ed. 1068 (1952). It is in this context that we are called on to define the standards
which must be used to identify obscene material that a State may regulate without infringing on
the First Amendment as applicable to the States through the Fourteenth Amendment.
The dissent of Mr. Justice BRENNAN reviews the background of the obscenity problem, but since
the Court now undertakes to formulate standards more concrete than those in the past, it is useful
for us to focus on two of the landmark cases in the somewhat tortured history of the Court’s
obscenity decisions. In Roth v. United States, 354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d 1498 (1957),
the Court sustained a conviction under a federal statute punishing the mailing of ‘obscene, lewd,
lascivious or filthy . . .’ materials. The key to that holding was the Court’s rejection of the claim
that obscene materials were protected by the First Amendment. Five Justices joined in the opinion
stating:
‘All ideas having even the slightest redeeming social importance—unorthodox ideas,
controversial ideas, even ideas hateful to the prevailing climate of opinion—have the full
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protection of the (First Amendment) guaranties, unless excludable because they encroach
upon the limited area of more important interests. But implicit in the history of the First
Amendment is the rejection of obscenity as utterly without redeeming social importance. . .
. This is the same judgment expressed by this Court in Chaplinsky v. New Hampshire, 315
U.S. 568, 571—572, 62 S.Ct. 766, 768—769, 86 L.Ed. 1031:
“. . . There are certain well-defined and narrowly limited classes of speech, the prevention
and punishment of which have never been thought to raise any Constitutional problem. These
include the lewd and obscene . . .. It has been well observed that such utterances are no
essential part of any exposition of ideas, and are of such slight social value as a step to truth
that any benefit that may be derived from them is clearly outweighed by the social interest
in order and morality. . . .’ (Emphasis by Court in Roth opinion.)
‘We hold that obscenity is not within the area of constitutionally protected speech or press.’
354 U.S., at 484—485, 77 S.Ct., 1309 (footnotes omitted).
Nine years later, in Memoirs v. Massachusetts, 383 U.S. 413, 86 S.Ct. 975, 16 L.Ed.2d 1 (1966),
the Court veered sharply away from the Roth concept and, with only three Justices in the plurality
opinion, articulated a new test of obscenity. The plurality held that under the Roth definition
‘as elaborated in subsequent cases, three elements must coalesce: it must be established
that (a) the dominant theme of the material taken as a whole appeals to a prurient interest
in sex; (b) the material is patently offensive because if affronts contemporary community
standards relating to the description or representation of sexual matters; and (c) the material
is utterly without redeeming social value.’ Id., at 418, 86 S.Ct., at 977.
While Roth presumed ‘obscenity’ to be ‘utterly without redeeming social importance,’ Memoirs
required that to prove obscenity it must be affirmatively established that the material is ‘utterly
without redeeming social value.’ Thus, even as they repeated the words of Roth, the Memoirs
plurality produced a drastically altered test that called on the prosecution to prove a negative, i.e.,
that the material was ‘utterly without redeeming social value’—a burden virtually impossible to
discharge under our criminal standards of proof. Such considerations caused
Apart from the initial formulation in the Roth case, no majority of the Court has at any given time
been able to agree on a standard to determine what constitutes obscene, pornographic material
subject to regulation under the States’ police power.

II
This much has been categorically settled by the Court, that obscene material is unprotected by the
First Amendment. We acknowledge, however, the inherent dangers of undertaking to regulate any
form of expression. State statutes designed to regulate obscene materials must be carefully limited.
As a result, we now confine the permissible scope of such regulation to works which depict or
describe sexual conduct. That conduct must be specifically defined by the applicable state law, as
written or authoritatively construed. A state offense must also be limited to works which, taken as
a whole, appeal to the prurient interest in sex, which portray sexual conduct in a patently offensive
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way, and which, taken as a whole, do not have serious literary, artistic, political, or scientific value.
The basic guidelines for the trier of fact must be: (a) whether ‘the average person, applying
contemporary community standards’ would find that the work, taken as a whole, appeals to the
prurient interest, Kois v. Wisconsin, supra, 408 U.S., at 230, 92 S.Ct., at 2246, quoting Roth v.
United States, supra, 354 U.S., at 489, 77 S.Ct., at 1311; (b) whether the work depicts or describes,
in a patently offensive way, sexual conduct specifically defined by the applicable state law; and
(c) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.
We do not adopt as a constitutional standard the ‘utterly without redeeming social value’ test of
Memoirs v. Massachusetts, 383 U.S., at 419, 86 S.Ct., at 977; that concept has never commanded
the adherence of more than three Justices at one time. See supra, at 2613.
Vacated and remanded.
[Justice Douglas dissented, because he thought that the First Amendment bars states from
punishing people for production, distribution, or consumption of obscenity. Justices Brennan,
Stewart, and Marshall dissented because they thought the California statute too broad.]
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Questions
1. Ignoring for the moment history (such as Blackstone’s Commentaries) and precedents (such as
New York Times v Sullivan and Miller v California), would the text of the First Amendment (see
p. 1) forbid the judgment against the New York Times for libel as described on the first two pages
of the New York Times v Sullivan decision and/or the conviction Miller as described in the first
paragraph of Miller v California?
2. Assuming that the excerpt from Blackstone’s Commentaries on page 1 accurately describes the
original understanding of the freedom of speech and liberty of the press, would that original
understanding forbid the judgment against the New York Times for libel as described on the first
two pages of the New York Times v Sullivan decision and/or the conviction Miller as described
in the first paragraph of Miller v California?
3. To what extent do the decisions in New York Times v Sullivan and Miller v New York rely on
the wording of the First Amendment? To what extent do they rely on the history of freedom of
the press and freedom of speech and the way those concepts were understood by those who wrote
and ratified the First Amendment? To what extent do they rely on other kinds of arguments? How
would you describe those other arguments?
4. In what ways is Blackstone’s conception of the liberty of the press similar to ours? In what way
is it different? Which do you think is more persuasive? If you think our conception is more
persuasive, what reasons do you think Blackstone would offer in defense of his conception?
5. Do you agree with the Supreme Court in New York Times v Sullivan that the First Amendment
requires protection of false statements? Why isn’t it sufficient that the defendants could have
avoided liability by proving that their statements were true? Would the Alabama law have been
constitutional if the plaintiffs had to prove that the advertisement was false?
6. Do you think the Supreme Court enunciated a sensible definition of obscenity in Miller v US?
Do you think it is too restrictive? Too permissive? Just right? Do you agree with the majority that
the First Amendment permits states to ban obscenity, or do you agree with Justice Douglas that
the First Amendment protects obscenity?
7. In the United States, racist speech is generally held to be protected by the First Amendment,
unless it is communicated in a way that threatens or endangers specific individuals. So, for
example, people are free to write articles arguing that one race is superior or inferior to others or
even to insult members of particular races by asserting their inferiority in public and/or to their
faces. Based on the materials in this packet, can you formulate arguments supporting the First
Amendment protection of racist speech? Based on the materials in this packet, can you formulate
arguments that racist speech is not protected by the First Amendment?
8. Suppose a manufacturer or retailer falsely advertises a product as safe. If it turns out that the
product is unsafe, is a suit against the manufacturer or retailer based on the false advertisement
barred by the First Amendment? Based on the materials in this packet, can you formulate
arguments for and against First Amendment protection for false advertising?
Readings for Class #23
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