Common Law II

Thomas v Winchester, 6 N.Y. 397 (1852)
RUGGLES, Ch. J. delivered the opinion of the court.

The facts proved were briefly these: Mrs. Thomas being in ill health, her physician
prescribed for her a dose of dandelion. Her husband purchased what was believed to be the
medicine prescribed, at the store of Dr. Foord, a physician and druggist in Cazenovia, Madison
county, where the plaintiffs reside.

A small quantity of the medicine thus purchased was administered to Mrs. Thomas, on
whom it produced very alarming effects; such as coldness of the surface and extremities,
feebleness of circulation, spasms of the muscles, giddiness of the head, dilation of the pupils of
the eyes, and derangement of mind. She recovered however, after some time, from its effects,
although for a short time her life was thought to be in great danger. The medicine administered
was belladonna, and not dandelion. The jar from which it was taken was labeled “1/2 Ib. dandelion,
prepared by A. Gilbert, No. 108, John-street, N. Y. Jar 8 0z.” It was sold for and believed by Dr.
Foord to be the extract of dandelion as labeled. Dr. Foord purchased the article as the extract of
dandelion from Jas. S. Aspinwall, a druggist at New-York. Aspinwall bought it of the defendant
as extract of dandelion, believing it to be such. The defendant was engaged at No. 108 John-street,
New-York, in the manufacture and sale of certain vegetable extracts for medicinal purposes, and
in the purchase and sale of others. The extracts manufactured by him were put up in jars for sale,
and those which he purchased were put up by him in like manner. The jars containing extracts
manufactured by himself and those containing extracts purchased by him from others, were labeled
alike. Both were labeled like the jar in question, as “prepared by A. Gilbert.” Gilbert was a person
employed by the defendant at a salary, as an assistant in his business. The jars were labeled in
Gilbert's name because he had been previously engaged in the same business on his own account
at No. 108 John-street, and probably because Gilbert's labels rendered the articles more salable.
The extract contained in the jar sold to Aspinwall, and by him to Foord, was not manufactured by
the defendant, but was purchased by him from another manufacturer or dealer. The extract of
dandelion and the extract of belladonna resemble each other in color, consistence, smell and taste;
but may on careful examination be distinguished the one from the other by those who are well
acquainted with these articles. Gilbert's labels were paid for by Winchester and used in his business
with his knowledge and assent.

[T]he question is, whether the defendant, being a remote vendor of the medicine, and there
being no privity or connection between him and the plaintiffs, the action can be maintained.

If, in labeling a poisonous drug with the name of a harmless medicine, for public market,
no duty was violated by the defendant, excepting that which he owed to Aspinwall, his immediate
vendee, in virtue of his contract of sale, this action cannot be maintained. If A. build a wagon and
sell it to B., who sells it to C., and C. hires it to D., who in consequence of the gross negligence of
A. in building the wagon is overturned and injured, D. cannot recover damages against A., the
builder. A.'s obligation to build the wagon faithfully, arises solely out of his contract with B. The
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public have nothing to do with it. Misfortune to third persons, not parties to the contract, would
not be a natural and necessary consequence of the builder's negligence; and such negligence is not
an act imminently dangerous to human life.

So, for the same reason, if a horse be defectively shod by a smith, and a person hiring the
horse from the owner is thrown and injured in consequence of the smith's negligence in shoeing;
the smith is not liable for the injury. The smith's duty in such case grows exclusively out of his
contract with the owner of the horse; it was a duty which the smith owed to him alone, and to no
one else. And although the injury to the rider may have happened in consequence of the negligence
of the smith, the latter was not bound, either by his contract or by any considerations of public
policy or safety, to respond for his breach of duty to any one except the person he contracted with.

This was the ground on which the case of Winterbottom v. Wright, (10 Mees. & Welsb.
109,) was decided. A. contracted with the postmaster general to provide a coach to convey the mail
bags along a certain line of road, and B. and others, also contracted to horse the coach along the
same line. B. and his co-contractors hired C., who was the plaintiff, to drive the coach. The coach,
in consequence of some latent defect, broke down; the plaintiff was thrown from his seat and
lamed. It was held that C. could not maintain an action against A. for the injury thus sustained.
The reason of the decision is best stated by Baron Rolfe. A.'s duty to keep the coach in good
condition, was a duty to the postmaster general, with whom he made his contract, and not a duty
to the driver employed by the owners of the horses.

But the case in hand stands on a different ground. The defendant was a dealer in poisonous
drugs. Gilbert was his agent in preparing them for market. The death or great bodily harm of some
person was the natural and almost inevitable consequence of the sale of belladonna by means of
the false label.

Gilbert, the defendant's agent, would have been punishable for manslaughter if Mrs.
Thomas had died in consequence of taking the falsely labeled medicine. Every man who, by his
culpable negligence, causes the death of another, although without intent to kill, is guilty of
manslaughter. (2 R. S. 662, § 19.) A chemist who negligently sells laudanum in a phial labeled as
paregoric, and thereby causes the death of a person to whom it is administered, is guilty of
manslaughter. (Tessymond's case, 1 Lewin's Crown Cases, 169.) “So highly does the law value
human life, that it admits of no justification wherever life has been lost and the carelessness or
negligence of one person has contributed to the death of another. (Regina v. Swindall, 2 Car. &
Kir. 232-3.) And this rule applies not only where the death of one is occasioned by the negligent
act of another, but where it is caused by the negligent omission of a duty of that other. (2 Car. &
Kir. 368, 371.) Although the defendant Winchester may not be answerable criminally for the
negligence of his agent, there can be no doubt of his liability in a civil action, in which the act of
the agent is to be regarded as the act of the principal.

In respect to the wrongful and criminal character of the negligence complained of, this case
differs widely from those put by the defendant's counsel. No such imminent danger existed in those
cases. In the present case the sale of the poisonous article was made to a dealer in drugs, and not
to a consumer. The injury therefore was not likely to fall on him, or on his vendee who was also a
dealer; but much more likely to be visited on a remote purchaser, as actually happened. The
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defendant's negligence put human life in imminent danger. Can it be said that there was no duty
on the part of the defendant, to avoid the creation of that danger by the exercise of greater caution?
or that the exercise of that caution was a duty only to his immediate vendee, whose life was not
endangered? The defendant's duty arose out of the nature of his business and the danger to others
incident to its mismanagement. Nothing but mischief like that which actually happened could have
been expected from sending the poison falsely labeled into the market; and the defendant is justly
responsible for the probable consequences of the act. The duty of exercising caution in this respect
did not arise out of the defendant's contract of sale to Aspinwall. The wrong done by the defendant
was in putting the poison, mislabeled, into the hands of Aspinwall as an article of merchandise to
be sold and afterwards used as the extract of dandelion, by some person then unknown. The owner
of a horse and cart who leaves them unattended in the street is liable for any damage which may
result from his negligence. (Lynch v. Nurdin, 1 Ad. & Ellis, N. S. 29; Illidge v. Goodwin, 5 Car.
& Payne, 190.) The owner of a loaded gun who puts it into the hands of a child by whose
indiscretion it is discharged, is liable for the damage occasioned by the discharge. (5 Maule & Sel.
198.) The defendant's contract of sale to Aspinwall does not excuse the wrong done to the
plaintiffs. It was a part of the means by which the wrong was effected. The plaintiffs' injury and
their remedy would have stood on the same principle, if the defendant had given the belladonna to
Dr. Foord without price, or if he had put it in his shop without his knowledge, under circumstances
which would probably have led to its sale on the faith of the label.

In Longmeid v. Holliday, (6 Law and Eq. Rep. 562,) the distinction is recognized between
an act of negligence imminently dangerous to the lives of others, and one that is not so. In the
former case, the party guilty of the negligence is liable to the party injured, whether there be a
contract between them or not; in the latter, the negligent party is liable only to the party with whom
he contracted, and on the ground that negligence is a breach of the contract.

GARDINER, J. concurred in affirming the judgment, on the ground that selling the
belladonna without a label indicating that it was a poison, was declared a misdemeanor by statute;
(2R. S. 694, § 23;) but expressed no opinion upon the question whether, independent of the statute,
the defendant would have been liable to these plaintiffs.

GRIDLEY, J. was not present when the cause was decided. All the other members of the
court concurred in the opinion delivered by Ch. J. RUGGLES.

Judgment affirmed.
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Questions
1. What is the holding of this case?
2. Was this a case where precedents clearly established a legal rule applicable to this case?

3. What is the relationship between this case and Winterbottom v. Wright? Does it overrule
Winterbottom? Does it create an exception to Winterbottom? Is Winterbottom binding precedent?
Is Winterbottom irrelevant?

4. Suppose Boeing makes an airplane which contains a defective part. After 5 years of safe flying,
it breaks apart in midair, and all passengers die. Under Thomas v Winchester, can the airline which
purchased the airplane sue Boeing for damages it incurred? Such damages might include damage
to property the airline had on the airplane, including destruction of food and life jackets which
were on board. If your answers to this question and the next question are different, do you think it
makes sense that the manufacturer is liable in one case but not the other?

5. Under Thomas v Winchester, can the relatives of the dead passengers on the plane mentioned
in Question 3 sue for wrongful death? Wrongful death actions can ordinarily be brought by
relatives for a death caused by negligence, if the deceased could have brought a tort action for
injuries other than death in similar circumstances. If your answers to this question and the previous
question are different, do you think it makes sense that the manufacturer is liable in one case but
not the other?

Reading for 15" class 4 Law 300. Prof. Klerman



